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Frank learns that Paddy’s Pub can apply for PPP loans. The bar is only

eligible for $100,000 in forgivable loans for Paddy’s five employees

(Mac, Dennis, Frank, Charlie, and Deandra), but with some tweaks to his

paperwork, he submits a loan application to a participating bank for

$500,000 in forgivable loans to cover thirty fictitious employees.

Frank also operates a landscaping company in New Jersey with 20

employees, none of whom he pays the minimum wage or overtime. He

applies for a second loan for $500,000 to the same bank, certifying he

will use the funds to. For both loans, he certifies that the information in

his application is true, and forges the signatures of his children, Dennis

and Deandra, as the applicants.



Dennis and Deandra learn of their father’s misdeeds and assist Frank in receiving

the illegal loan proceeds. When Dennis and Deandra demand that they each

receive one-third of the profits, Frank cuts them out of the deal, calling his

children “entitled brats”. When Frank refuses to share in his windfall of “Covid

money”, Dennis and Deandra do some Google research and retain Charlie’s

attorney uncle to file a Qui Tam complaint against Frank using the federal False

Claims Act.

A joint taskforce of state and federal law enforcement officers “wire up” Dennis

and Deandra. Frank smells a rat and claims he had no part in the applications and

blames everything on Dennis and Deandra. After all, the applications were in their

names.

Three months later, Paddy’s Pub is raided. Federal agents seize the following from

Paddy’s Pub:

1. Records of both fraudulent PPP applications,

2. Timesheets and two sets of books from Frank’s landscaping company,

3. $20,000 in cash bundled together and labeled “Covid $$$”, and

4. Frank’s only cell phone, which was used to text Deandra and Dennis about his

PPP and wage theft schemes.



Frank immediately lawyered up. Dennis and Deandra are also arrested

and give statements implicating Frank as the sole architect of the

criminal scheme.

Frank is charged by the United States Attorneys’ Office for crimes

related to the fraudulent PPP applications. Since Frank has two prior

disorderly persons convictions for violations of New Jersey’s wage

payment laws, the New Jersey Attorney General’s Office charges Frank

with “Crime of Pattern of Wage Nonpayment”, a third-degree offense

under N.J.S.A. 34:11-58.6, which does not have a presumption of non-

imprisonment (making him the first person ever to be charged with that

crime since it was created in 2019).

Note: The facts may support a charge of a second-degree violation of

New Jersey’s Racketeer Influenced and Corrupt Organizations Act, under

N.J.S.A. 2C:41-1, et seq., as well as other offenses, but only the wage

theft charge is discussed in this presentation.



Issue #1

Prior to trial, the State seeks and Order compelling:

(1) Frank to disclose the passcodes to his cell phone,

(2) Permitting the evidence retrieved from the passcode

protected phone to be used at trial, and

(3) Permitting testimony that Frank knew the passcode to his

phone and unlocked the phone pursuant to a court order.



The Law:

Under State v. Andrews, 243 N.J. 447 (2020), “the ‘foregone

conclusion’ exception to the ‘act of production’ doctrine applied

because the State ‘establish[ed] with reasonable particularity (1)

knowledge of the existence of the evidence demanded; (2)

defendant's possession and control of that evidence; and (3) the

authenticity of the evidence.’”

The contents of the phones, restricted to the records permitted

by the search warrant, are admissible. However, the record

should be sanitized to limit testimony to the fact that law

enforcement obtained a search warrant and extracted the

relevant evidence from the cell phone. No testimony concerning

the Defendant producing the passcode should be admitted.



Issue #2

Also pretrial, at a 104(c) hearing, the State seeks an Order to

admit Frank’s timesheets and two sets of books, and the text

messages he sent to Dennis and Deandra concerning his wage

theft scheme and the fraudulent PPP loans.

Defense counsel challenges.



The Law:

Applicable hearsay exceptions:

N.J.R.E. 803(b) (statement by party-opponent),

N.J.R.E. 803(c)(6) (records of regularly conducted activity), and

N.J.R.E. 803(c)(25) (statements against interest).

Dennis and Deandra could also authenticate the text messages

under N.J.R.E. 803(c)(25) (statements against interest). See

State v. Hannah, 248 N.J. 148, 186 (2021).

However, the Court should exclude evidence of the PPP fraud,

under N.J.R.E. 403(a), as that evidence may be unduly

prejudicial considering it is outside the scope of the wage theft

charges (RICO not charged).



Issue #3: Direct Examination of a Dennis

During his direct testimony, Dennis gets cold feet. He recants

his testimony and places the blame for the entire scheme on

Deandra, hoping that Frank will not later cut him out of his will.

The State then seeks to impeach its own witness using the text

messages and the recording made using the recording device

worn by Dennis.



The Law:

N.J.R.E. 803(a)(1), which states:

A Declarant-Witness’ Prior Statement. The declarant-witness

testifies and is subject to cross-examination about a prior

otherwise admissible statement, and the statement: (1) is

inconsistent with the declarant-witness' testimony at the trial or

hearing and is offered in compliance with Rule 613.

However, when the statement is offered by the party calling the

declarant-witness, it is admissible only if, in addition to the

foregoing requirements, it (A) is contained in a sound recording

or in a writing made or signed by the declarant-witness in

circumstances establishing its reliability or (B) was given under

oath at a trial or other judicial, quasi-judicial, legislative,

administrative or grand jury proceeding, or in a deposition.



Issue #4: Frank takes the Stand

At trial, Frank testifies, “Bologna! I never stolen nothin’. Those

guys didn’t find any evidence in Paddy’s to prove I’m a crook

or a thief. I’ve never stolen a penny in my life.”

At sidebar, the State requests permission to introduce records of

the PPP loan fraud for Defendant’s landscaping company to

undermine Frank’s credibility.



The Law:

Has Frank “opened the door”?

See State v. Prall, 231 N.J. 567, 582–83 (2018) (explaining that the

“opening the door” doctrine of expanded relevancy allows a party “to

elicit otherwise inadmissible evidence when the opposing party has

made unfair prejudicial use of related evidence.”) (quoting State v.

James, 144 N.J. 538, 554 (1996)). The doctrine is designed “to prevent

a defendant from successfully excluding from the prosecution’s case-in-

chief inadmissible evidence and then selectively introducing pieces of

this evidence for the defendant’s own advantage, without allowing the

prosecution to place the evidence in its proper context.’” Id. at 583

(quoting James, 144 N.J. at 554).

The Court should provide a limiting instruction, directing the jury to

only consider the evidence as it bears on the credibility of the

Defendant and/or State. See State v. Herbert, 457 N.J. Super. 490, 503–

04 (App. Div. 2019).



Issue #5: Closing Statements

During closing, the prosecutor plans to show the following

picture to the jury. Defense counsel observes the photograph in

advance of closings and immediately raises an objection to the

judge.



The Law:

See State v. Williams, 244 N.J. 592, 599-600 (2021), a case involving an alleged

bank robber who quietly slid a demand note to a teller during the course of the

bank robbery, which said which said, “Please, all the money, 100, 50, 20, 10.

Thank you.”

“In this appeal, we consider whether the jury might have reached that result

because the prosecutor showed the jury a PowerPoint presentation in her closing

that contained a still photograph from the movie The Shining and commented, ‘if

you have ever seen the movie The Shining, you know how his face gets through

that door.’ The PowerPoint slide depicted Jack Nicholson in his role as a violent

psychopath who used an ax to break through a door while attempting to kill his

family. The photograph contained the words spoken by Nicholson in the movie

scene as he stuck his head through the broken door –‘Here's Johnny!’ The slide

also bore the heading ‘ACTIONS SPEAK LOUDER THAN WORDS,’ a theme

used by the State throughout the trial to suggest to the jury that defendant’s

conduct in the moments leading up to and following defendant’s passing the note

to the teller supported a finding of robbery when viewed in context. The

photograph was not previously shown to the court or defense counsel and had not

been used at trial or offered or admitted into evidence.

We determine that the prosecutor’s comments and use of the PowerPoint slide

amounted to prejudicial error. We therefore reverse the judgment of the Appellate

Division, vacate defendant's conviction, and remand for a new trial.”



Bonus: Frank is convicted of wage theft at trial and then

reaches a plea agreement with the feds to pay back the entirety

of the $1,000,000 in the Qui Tam action. Dennis and Deandra

petition the government for an award of 25% of the recovery.



Likely Result:

Dennis and Deandra may receive no award, or a reduced award.

The False Claims Act, 31 U.S.C. § 3729 et seq., allows the

whistleblower, or relator, an award ranging from 15-30% of the

recovery. §3730(d)(1) and (2). However, the reward may be reduced

where the relator was an active participant in the award. 31 U.S.C. §

3730(d)(3). If Dennis and Deandra are also investigated and

convicted for the fraud, they are barred from any recovery at all.
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Fact Pattern

Jerry Seinfeld is a passenger in a car driven by Cosmo Kramer. Kramer becomes distracted and 
crashed into a telephone pole. Jerry files a lawsuit for personal injuries against Kramer. Kramer 
disputes liability and files a third-party complaint against Sue Ellen Mischke (the heiress to the “Oh 
Henry” candy bar fortune, alleging Sue Ellen distracted Kramer causing the accident. 

At the time of the accident, Kramer was operating his vehicle in the course of his employment with 
Kramerica Industries. 



Evidentiary Issue #1

At trial, Sue Ellen seeks to introduce 
the following evidence. After the 
accident, Kramerica Industries’ 
Safety Director Newman wrote a 
letter to Kramer stating that 
Kramerica Industries’ has 
determined that this accident has 
been judged “preventable” and 
firing Kramer due to his 
recklessness resulting in this 
preventable accident. 

Kramer’s attorney, Jackie Chiles, 
Esq., objects to this evidence. 



Possible 
Objections



Hassan v. Williams, N.J. Super. 190 
(App. Div. 2021)



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Ultimate Issue

NJRE 704: 

“Testimony in the form of an opinion 
or inference otherwise admissible is 
not objectionable because it embraces 
an ultimate issue to be decided by the 
trier of fact.”



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Ultimate Issue

• Witness may testify that defendant 
deviated from standard of care 

• Court can bar witness from telling jury 
what result to reach in a case (i.e. 
criminal defendant is guilty) 

• Statement of Preventability is not 
“ultimate issue”

• Not telling jury how case should be 
decided nor offering legal conclusion 
(i.e. that Kramer acted negligently) 

• Rather, this is factual determination –
that Kramer deviated from Kramerica’s
training and protocols 



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Hearsay

Statement of Party Opponent – NJRE 803(b)

• Newman acting in his capacity as “agent or 
servant” of Kramerica when he wrote the 
letter

• Statement itself need not fall within scope of 
agency or employment – statement need only 
concern a matter within the scope of the 
agency or employment 

• Is Personal Knowledge required? 

• Reliability Required?

• Expertise Required?

• Contrary to Party’s interest required? 



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Hearsay

Statement of Party Opponent – NJRE 
803(b)

• What’s the Rub?

• Newman’s statement is only 
admissible as against Kramerica –
not admissible as against Kramer 

• But Sue Ellen could seek to 
establish Newman’s statement as 
Statement against interest and if 
so, its admissible as against all 
defendants



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Hearsay

Statement Against Interest – NJRE 803(c)(25)

A statement which was at the time of its 
making so far contrary to the declarant's 
pecuniary, proprietary, or social interest, or 
so far tended to subject declarant to civil or 
criminal liability, or to render invalid 
declarant's claim against another, that a 
reasonable person in declarant's position 
would not have made the statement unless 
the person believed it to be true…



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Hearsay

Statement Against Interest – NJRE 803(c)(25)

The hearsay exception for statements against 
interest derives from “the theory that, by human 
nature, individuals will neither assert, concede, nor 
admit to facts that would affect them unfavorably” 
and that, accordingly, “statements that so disserve 
the declarant are deemed inherently trustworthy 
and reliable.” State v. Brown, 170 N.J. 138, 148—
149 (2001)



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Subsequent Remedial Measure –
NJRE 407

Evidence of remedial measures 
taken after an event is not 
admissible to prove that the 
event was caused by 
negligence or culpable 
conduct. However, evidence of 
such subsequent remedial 
conduct may be admitted as to 
other issues.



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Subsequent Remedial Measure – NJRE 407

• Discharge statement – inadmissible as post-event 
“remedial measure” 

• Discharging employee is subsequent remedial 
measure

• However, NJRE 407 does not bar admissibility of 
post-accident investigation which prompted 
discharge

• “Put another way, safety is only furthered when 
measures are taken as a result of the 
investigation” 

• Redactions can be made in investigation report if 
necessary

• Conclusion: NJRE 407 bars evidence of discharge 
but not conclusion that Kramer violated safety 
protocols or that collision was preventable



Hassan v. Williams, N.J. Super. 
190 (App. Div. 2021)

Practical Tips

1. In Discovery, request Post-Accident 
Investigation material including 
documents concerning conclusions 
and actions taken as result of 
investigation

2. Depose Corporate Rep, including 
Safety Director or other 
representative responsible for post-
accident investigation

3. Confirm through discovery (RFAs, 
rogs or deposition testimony) that 
representative making statement of 
“preventability” had authority to 
speak on Corporation’s behalf

4. Definition of Preventability – see 
Hassan, Footnote 3



Fact Pattern



Fact Pattern

During trial, Frank’s psychiatric 
expert, Dr. von Nostrand testifies. On 
cross-examination, defendants seek 
to question the expert about medical 
records from a prior motor vehicle 
accident Frank was involved in where 
he injured his back. Dr. von Nostrand 
did not review these records. Frank 
objects to this evidence.



Expert Cross-Examination

NJRE 705:

The expert may testify in terms of 

opinion or inference and give reasons 

therefor without prior disclosure of the 

underlying facts or data, unless the 

court requires otherwise. The expert 

may in any event be required to 

disclose the underlying facts or data 

on cross-examination.



Expert Cross-Examination

No review = no cross

Morales-Hurtado v. Reinoso, 457 
N.J. Super. 170, 198 A.3d 987 
(App. Div. 2018), aff'd, 241 N.J. 
590, 230 A.3d 241 (2020)

See also, Biunno et al., Current 
N.J. Rules of Evidence, Cmt. 2 on 
N.J.R.E. 705.



Fact Pattern

George, Elaine, Jerry and Kramer are all 
sued under the newly enacted New 
Jersey Good Samaritan Law for failing to 
intervene in a mugging. At trial, the 
Plaintiff calls Yev Kassem as a witness to 
offer the following testimony against the 
Defendants. 

Prior to this testimony, Defendants filed 
an in limine motion to bar this testimony 
which the Court denied. Was the trial 
judge correct?



Prior Bad Acts
NJRE 404

(b) Other Crimes, Wrongs, or Acts.

(1) Prohibited Uses. Except as otherwise provided 
by Rule 608(b), evidence of other crimes, wrongs, 
or acts is not admissible to prove a person’s 
disposition in order to show that on a particular 
occasion the person acted in conformity with such 
disposition.

(2) Permitted Uses. This evidence may be 
admitted for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, 
knowledge, identity or absence of mistake or 
accident when such matters are relevant to a 
material issue in dispute.

(c) Character and Character Trait in Issue. Evidence of a 
person's character or character trait is admissible when 
that character or trait is an element of a claim or defense.



Prior Bad Acts
Biunno et al., Current N.J. Rules of Evidence, Cmt. 7 on 
N.J.R.E. 404.

• “In general, other crimes, wrongs or acts (i.e., other 
"bad conduct") evidence may not be introduced to 
show that a person is in general disposed toward 
criminal or tortious behavior, or to any specific 
conduct, and therefore guilty of committing the crime, 
tort or act which is the subject of the action.”

• Evidence of prior "bad conduct" may be excluded also 
under N.J.R.E. 403 and if the other tort or wrong is 
offered to establish an individual's character trait of 
carelessness, it should be excluded under N.J.R.E.
404(a) as tending to prove that an individual acted 
carelessly or negligently on a particular occasion. 



Character Evidence

• NJRE 404(a):

(a) Character Evidence. Evidence of a person's character or 
character trait, including a trait of care or skill or lack thereof, is 
not admissible to prove that on a particular occasion the person 
acted in conformity with the character or trait except:

. . . 

(3) Character of Witness. Evidence of the character of a witness 
as provided in Rule 608.



Character Evidence
N.J.R.E. 608

(a) A witness' credibility may be attacked or
supported by evidence in the form of opinion or
reputation that relates to the witness' character for
truthfulness or untruthfulness, provided that
evidence of truthful character is admissible only
after the witness' character for truthfulness has
been attacked by opinion or reputation evidence or
otherwise.

. . .

(c) Except as otherwise provided by Rule 609 and
paragraph (b) of this Rule, extrinsic evidence is not
admissible to prove specific instances of a witness'
conduct in order to attack or support the witness'
character for truthfulness.



Character Evidence

With the exception of criminal 
convictions (see N.J.R.E. 609) and 
limited cross-exam exception of 
608(c), specific instances of conduct 
as to character trait or truthfulness 
are inadmissible 



Character Evidence

Bottom Line – What should the 
Trial Judge have told the 
Plaintiff?



Civil Fact Pattern: The CLE 
About Nothing

Cory J. Rothbort, Esq.

Certified Civil Trial Attorney

Instagram: @RothbortLawyerNJ

Facebook: Cory J. Rothbort, Esq.

E-Mail: crothbort@mazieslater.com





IN AN ALTERNATE FUTURE UNIVERSE 
OF NEVERENDING LOVE

AFTER LOSING THEIR RESPECTIVE DEFAMATION 

CASES AGAINST ONE ANOTHER, JOHNNY DEPP AND 

AMBER HEARD REALIZE THEY STILL LOVE EACH 

OTHER AND DECIDE TO GIVE THEIR RELATIONSHIP 

ANOTHER GO. 

THEY TRAVEL TO BRAZIL AND EMBARK ON A SPIRITUAL 

HEALING JOURNEY. THEY EVEN ADOPT A PUPPY, 

WHOM THEY LOVINGLY NAME “EDWARD 

SCISSORPAWS”.



UNSURPRISINGLY…

THE COUPLE'S NEWFOUND BLISS IS SHORT-LIVED.

THEY SOON FIND THEMSELVES BACK IN COURT WITH 

DOMESTIC VIOLENCE CROSS-COMPLAINTS AFTER A 

NIGHT OUT IN A DANCE CLUB. 

ALLEGEDLY, THEY GET INTO A FIGHT OVER THE LAST 

MUFFIN FROM JOHNNY’S THERAPIST.  ACCORDING TO 

JOHNNY, AMBER BIT OFF THE TIP OF JOHNNY’S 

FINGER. AMBER CLAIMS JOHNNY BIT OFF HIS OWN 

FINGER WHILE SHOVING THE MUFFIN INTO HIS 

MOUTH. 



MYSTERIOUS TWEETS

• DURING TRIAL, JOHNNY ATTEMPTS TO INTRODUCE VARIOUS TWEETS POSTED

UNDER THE HANDLE @MERATHEHERO, WHICH HE CLAIMS ARE BY AMBER. 

• THE TWEETS , WHICH WERE POSTED THE NIGHT OF INCIDENT, STATE:

• “LUCKY IT WAS JUST YOUR FINGER.” 

• “I DIDNT BITE YOU I WAS SINKING MY TEETH INTO YOU.“ 

• “THEY SHOULD CALL YOU EDWARD STUMPY HANDS.”



ADMITTING SOCIAL MEDIA POSTS

• DO THE TWEETS HAVE TO BE AUTHENTICATED BY A REPRESENTATIVE OF 

TWITTER?

• WHAT DID THE COURT IN STATE V. HANNAH HOLD?



AYUHUASCA SHAMAN

IN ADDITION TO THE DV COMPLAINTS, AMBER FILES FOR 

DIVORCE. JOHNNY CLAIMS THEY WERE NEVER MARRIED. 

AMBER CLAIMS SHE HAS A COSTA RICAN MARRIAGE 

CERTIFICATE FROM THE SHAMAN  AT NEW LIFE 

AYUHUSCA, WHERE THEY WORKED ON THEIR SPIRITUAL 

CONNECTION FOR 6 MONTHS. 

JOHNNY CLAIMS IT WAS A CERTIFICATE OF “HEALING AND 

LOVE” AND THEY WERE NEVER ACTUALLY MARRIED. 

AMBER PRESENTS A SEALED MARRIAGE CERTIFICATE 

WITH A CERTIFIED TRANSLATION TO THE COURT.

https://www.newlifeayahuasca.com/ayahuasca-shaman



ADMITTING FOREIGN DOCUMENTS

• HOW DO YOU AUTHENTICATE FOREIGN DOCUMENTS?

• DOES A SEAL FROM A FOREIGN COUNTRY AND NOTARY CARRY THE SAME 

WEIGHT?

• HOW IMPORTANT IS IT FOR JOHNNY TO KEEP THIS DOCUMENT OUT OF 

EVIDENCE?



BATTLE OF THE EXPERTS

AMBER HIRES A BATTERED WOMAN SYNDROME 

EXPERT. JOHNNY HIRES A DOMESTIC VIOLENCE 

EXPERT TO PREPARE A REBUTTAL REPORT. BOTH 

PARTIES ATTEMPT TO SUBMIT THE REPORTS AS 

EXHIBITS TO THEIR TRIAL BRIEFS.

AMBER’S EXPERT TESTIFIES.

JOHNNY CALLS HIS EXPERT TO TESTIFY 



ADMITTING EXPERT REPORTS & TESTIMONY

• DO EXPERT REPORTS ENTER EVIDENCE?

• CAN A REBUTTAL EXPERT TESTIFY IF THE OPPOSING EXPERT DID NOT 

TESTIFY?



OBJECTING TO YOUR OWN QUESTION…

• WHAT DO YOU DO IF YOUR 

QUESTION IS ANSWERED WITH 

HEARSAY?



ASKING HYPOTHETICALS

• HOW DO YOU INTRODUCE 

EVIDENCE OF BIAS?
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Morris County Courthouse 

Washington & Court Streets, PO Box 910, 4th Floor 

Morristown, NJ 07963 
 

 

Judge Taylor, 

 

 My Firm represents the Defendant, Mr. Barisone, in this matter. I am assisted in this 

matter by Christopher Deininger, Esq., as well as Matheu D. Nunn, Esq., a Partner with 

Einhorn, Barbarito, Frost & Botwinick, P.C. I submit this letter brief in opposition to the 

State’s March 13, 2022 Notice of Motion in Limine. 
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On August 7, 2019, a shooting occurred in Washington Township, New Jersey, at a horse 

farm (the “Incident”).  Michael Barisone (“Barisone”) was arrested and, the following day, was 

charged with illegal gun possession and attempted murder of Lauren Kanarek (“Kanarek”) and 

Robert Goodwin (“Goodwin”). 

Events leading up to the Incident include an extensive history of social media usage, 

cellular telephone text and sms messaging, and like electronic activities which produced in 

excess of 30,000 pages of communication records (the “Electronic Media”).  The prominence of 

Electronic Media in this case has been known to the Prosecutor since the inception of the matter.  

Indeed, the Prosecutor’s Office has been responsible for gathering, via subpoena, tens-of-

thousands of electronic messaging and posting from a collection of persons involved directly or 

peripherally in the Incident. 

Communications exchanged among third-parties has been known to the Prosecution to be 

a prominent part of this case, throughout its pendency.  Evidence collected from the crime scene 

included multiple cellular telephones with thousands of sms and/or text messages; thousands of 

pages of Internet printouts from social media feeds of Kanarek and Goodwin; and hundreds of  

screen shots of text messages Kanarek had with third-parties (including many collected by and/or 

shown to the defendant in the days leading up to the Incident).  The combination of Electronic 

Media bears relevance to, among other issues, the bias of Kanarek and Goodwin, as well as 

Barisone’s mental health. 

Such statements have always been, and remain, a prominent part of the evidence relevant 

in this matter both from the view of the Prosecutor and from the view of the defense.  It was only 

last week, for example, that the Prosecutor uploaded to the discovery portal 300-500 pages of 

text messages circulated between third-party actors, for introduction and use during the trial.  
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Included among those messages are third party communications referencing the prior conduct of 

Kanarek and Goodwin 

On March 13, 2022, the Prosecutor filed an omnibus motion in limini seeking to bar the 

defense – in a wholesale manner – from introducing at trial, for any purpose, communications 

“to any third party” which reference the prior conduct of Kanarek and/or Goodwin.  The motion 

is made without identifying by specific category, date, or subject matter, the third party 

communications as to which omnibus exclusion is sought.  As is set forth below, under the New 

Jersey Rules of Evidence there are numerous proper and appropriate uses of third party 

communications refencing the victims’ prior conduct.   

Accordingly, the defense is opposing the Prosecutor’s omnibus motion.    

 
 

LEGAL ARGUMENT 

 

POINT ONE 

 

N.J.R.E. 608 NOW PERMITS SPECIFIC INSTANCES OF CONDUCT TO 

DEMONSTRATE CHARACTER FOR UNTRUTHFULNESS.  

 

 The State’s Motion to exclude specific instances of conduct (citing N.J.R.E. 608)  is 

surprising considering the 2019 amendments (effective July 1, 2020) to N.J.R.E. 608. 

Specifically, the Rule was amended to more closely track its federal counterpart; it now 

permits, in relevant part: 

(c) . . . In a criminal case, subject to the requirements in  

paragraphs (d), (e), and (f) of this Rule, the court may, 

on cross-examination, permit inquiry into specific 

instances of conduct that are probative of the character 

for truthfulness or untruthfulness of:  

 

(1) the witness; or  
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(2) another witness whose character the witness being 

cross-examined has testified about pursuant to paragraph 

(a) of this Rule.  

 

(d)  The proponent of the specific conduct inquiry pursuant to  

paragraph (c) of this Rule must show that (1) a 

reasonable factual basis exists that the specific instance 

of conduct occurred, and (2) the specific instance of 

conduct has probative value in assessing the witness’ 

character for truthfulness. 

 

(e)  Except as provided below, the court’s determination to 

allow inquiry under paragraph (c) of this Rule is subject 

to the balancing standard of Rule 403. If, however, the 

specific instance of conduct occurred more than ten years 

before the commencement of the trial, the court must 

find that the probative value of the specific instance of 

conduct in assessing the witness’ character for 

truthfulness outweighs any prejudicial effect. 

 

[N.J.R.E. 608(c)-(e)(emphasis added).]1 

On its face, N.J.R.E. 608 clearly allows for conduct-based evidence that bears on a witness’s 

character (either for truthfulness or untruthfulness). That is, prior conduct-based character 

evidence is no longer limited to criminal convictions under N.J.R.E. 609. Accordingly, a 

 
1 The prior version of the N.J.R.E. 608 provided, in full:  

 

(a) The credibility of a witness may be attacked or supported by evidence in the form 

of opinion or reputation, provided, however, that the evidence relates only to the 

witness’ character for truthfulness or untruthfulness, and provided further that 

evidence of truthful character is admissible only after the character of the witness for 

truthfulness has been attacked by opinion or reputation evidence or otherwise. Except 

as otherwise provided by Rule 609 and by paragraph (b) of this rule, a trait of 

character cannot be proved by specific instances of conduct. 

 

(b) The credibility of a witness in a criminal case may be attacked by evidence that 

the witness made a prior false accusation against any person of a crime similar to the 

crime with which defendant is charged if the judge preliminarily determines, by a 

hearing pursuant to Rule 104(a), that the witness knowingly made the prior false 

accusation. 

 

The differences between the 2020 amended version of N.J.R.E. 608, and the pre-amendment 

version, are stark. 
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criminal defendant may rely on the amended N.J.R.E. 608 and/or the opinion/reputation-

based grounds of character evidence set forth in N.J.R.E. 608(a) and N.J.R.E. 405 to attack 

the character of the State’s witnesses. 

By way of example of conduct that constitutes permissible “character” evidence, in 

United States v. Manske, 186 F.3d 770, 774 (7th Cir. 1999), the Seventh Circuit Court of 

Appeals had to decide whether F.R.E. 608(b) allowed cross-examination concerning a 

prosecution witness’s threats of violence that were intended to influence the truthfulness of 

other witnesses’ testimony.2 The trial court did not permit inquiry into the prior instances of 

conduct and held that the “threat” evidence did not go to character for truthfulness “but 

rather, to the character [for] violence and [the witness’s] threatening nature.” The Seventh 

Circuit held that “[t]hreatening to cause physical harm to a person who proposes to testify 

against you is . . . probative of truthfulness . . . .” Id. at 775. The court of appeals noted that 

the “trial court construed the threat evidence too narrowly” by perceiving the threats as 

probative only of violence; it concluded that the violent conduct, however, was a proper 

subject of inquiry on cross-examination because under the circumstances the threatening 

conduct was aimed at concealing or distorting the truth, thus implicating the witness’s 

truthfulness. Id. at 776.  

In a similar vein, in United States v. Leake, 642 F.2d 715, 718 (4th Cir. 1981), the 

Fourth Circuit Court of Appeals held that the trial court erred when it refused to allow 

defense counsel to cross-examine a witness regarding “various fraudulent financial 

schemes.” The witness’s conduct included “obtaining money under false pretenses,” 

 
2 Mr. Barisone relies on Federal cases interpreting F.R.E. 608 due to the recency of the 

amendments to N.J.R.E. 608. There exists only one published case in New Jersey discussing 

N.J.R.E. 608 since the amendments, see State v. C.W.H., 465 N.J. Super. 574 (App. Div. 

2021). However, in that case the N.J.R.E. 608 issues stemmed from a pre-amendment trial. 

Therefore, the Appellate Division applied the prior version of N.J.R.E. 608. Id. at 605 n.16. 
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defrauding an innkeeper, and writing checks that “had been returned for insufficient funds.” 

In addition, “numerous default judgments had been entered against the witness in civil 

actions seeking repayment of loans . . . .” Id. at 719. The court concluded that such conduct 

“certainly establish[ed] a pattern of fraudulent activity that, if revealed, would have placed 

[the witness’s] credibility in question.” Id. at 719. 

In United States v. Dennis, 625 F.2d 782, 798 (8th Cir. 1980), the Eight Circuit Court 

of Appeals held that although a defendant was not permitted to rely on F.R.E. 608(b) to use 

an arrest related to a tax issue (an arrest that did not result in a conviction), F.R.E. 

608(b) would permit inquiry into the specific acts that may have led to the arrest “if those 

acts related to crimen falsi, e.g., perjury, subornation of perjury, false statement, 

embezzlement, false pretenses” because that behavior bears on character for truthfulness (or 

lack thereof). Citing United States v. Kirk, 496 F.2d 947 (8th Cir. 1974). See also United 

States v. Wilson, 985 F.2d 348, 352 (7th Cir. 1993) (affirming cross-examination regarding 

prior acts of bribery because bribery is probative of a witness’s character for truthfulness); 

United States v. Jones, 900 F.2d 512, 520-21 (2d Cir. 1990) (affirming cross-examination 

regarding false statements on applications for employment, apartment, driver’s license, loan, 

and membership in an association); United States v. Carlin, 698 F.2d 1133, 1137 (11th Cir. 

1983) (permitting cross-examination of witness as to the truthfulness of his answer on his 

verified application for used car dealer licenses); United States v. Reid, 634 F.2d 469, 473 

(9th Cir. 1980) (affirming Government’s cross-examination about statements made in a letter 

in which the witness admitted to falsifying his name, his occupation, and the name of his 

business, under circumstances in which the Government did not seek to actually use the letter 

in which the false statements were made); cf. United States v. Cudlitz, 72 F.3d 992, 996 (1st 
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Cir. 1996) (“[Witness] might have been cross-examined under Rule 608(b) as to prior 

instances of forgery or perjury; but soliciting arson, although showing bad character 

generally, is not ‘probative of . . . untruthfulness.’”).  

On the other hand, in United States v. Flaharty, 295 F.3d 182, 190 (2d Cir. 2002), the 

trial court refused to allow the defendants in a drug conspiracy case to cross-examine a 

cooperating witness about that witness’s involvement in an unrelated murder. The Second 

Circuit Court of Appeals affirmed and held that nothing about the murder suggested that it 

would reflect on the witness’s truthfulness and the record supported trial court’s finding that 

there was abundant other information available for cross-examination of witness to test his 

credibility and expose any bias. See also United States v. Thiongo, 344 F.3d 55, 60 (1st Cir. 

2003) (evidence that the witness bore one man’s child while married to another was not 

probative of untruthfulness); Miller v. United States, 135 F.3d 1254, 1256 (8th Cir. 1998) 

(upholding trial court’s decision to deny inquiry into instances of domestic violence because 

such acts are not probative of a witness’s propensity for truthfulness); United States v. Smith, 

831 F.2d 657, 661 (6th Cir. 1987) (citing F.R.E. 608(b)) (holding no abuse of discretion in 

not permitting questions on cross-examination that witness dressed as a prostitute or engaged 

in prostitution as it would have little relevance to her credibility as a witness); United States 

v. Pickard, 211 F. Supp. 2d 1287, 1293 (D. Kan. 2002) (finding a charge of manslaughter and 

events surrounding it inadmissible under FRE 608(b) because they are not probative of the 

witness’s veracity); cf. United States v. Lamb, 99 F. App’x 843, 847 (10th Cir. 2004) 

(without something more, a “mere assault” does not impugn character for truthfulness). 

The risk for any proponent of 608-conduct evidence is that the witness denies the 

conduct, and, in turn, the proponent is “stuck” with the answer. See, e.g., State v. Scott, 229 
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N.J. 469, 497 (2017) (Albin, J., concurring) (noting under the Federal Rules of Evidence the 

examiner is essentially left with a negative response since extrinsic evidence cannot be used 

under 608 to impeach the answer).3 Nevertheless, here, Mr. Barisone – and the State – are in 

possession of materials that bear directly on the character for untruthfulness of Ms. Kanarek, 

Mr. Goodwin, and Ms. Kanarek’s father (among other things, that the three of them were 

engaged in a scheme to defraud Mr. Barisone of $50,000)4. In some instances, these 

materials were provided by the State as part of Discovery; and in others, the materials were 

relied upon by all three experts involved in this case. While N.J.R.E. 608 prohibits use of 

extrinsic materials to prove character5, Mr. Barisone certainly has a right to attack the 

character of the aforementioned witnesses based on their conduct to the extent it bears on 

their untruthful nature. It is unfair, at this time, to require Mr. Barisone to disclose the 

entirety of his attorneys’ work-product – i.e. its impeachment defense strategy – particularly 

when the State is in possession of each and every document that Mr. Barisone intends to rely 

on for the examination of these witnesses. 

One final point on this score. The State relies on “N.J.S.A. 52:4B-36 (Rights of crime 

victims and witnesses)” in support of its argument to exclude all references to prior conduct. 

See State’s Notice of Motion In Limine (dated March 13, 2022). This is essentially the same 

argument set forth in Justice Albin’s Concurring Opinion in State v. Scott, 229 N.J. at 495, 

 
3 The decision in State v. Scott ultimately led to the amendments to N.J.R.E. 608, which now 

allows use of conduct evidence to attack a witness’s character.  

4 This is also admissible to show bias under N.J.R.E. 607, see supra Point Two. 

 
5 Even though Mr. Barisone cannot use N.J.R.E. 608 to introduce extrinsic evidence for 

impeachment of a witness’s character, the State is in possession of the materials and, in turn, 

if the State becomes aware that its witnesses are perjuring themselves this creates a 

predicament for the State. Of course, Mr. Barisone could also ask a witness who lacks 

memory of a specific issue whether his/her recollection could be refreshed using those 

materials pursuant to N.J.R.E. 612.  
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where Justice Albin wrote: “The Chief Justice’s proposal, if adopted, would allow the use of 

specific instances of untruthfulness—wholly unrelated to the litigation—to impeach a 

witness’s character for veracity. The threat of such collateral attacks could keep crime 

victims from coming forward and injury victims from bringing their claims.” However, in 

Chief Justice Rabner’s Concurring Opinion in State v. Scott, the Chief Justice asked the 

Supreme Court Committee on the Rules of Evidence to “consider whether Rule 608 should 

be revised to allow cross-examination, in a controlled fashion, into specific instances of 

conduct that are probative of the witness’s character for truthfulness.” 229 N.J. at 494. The 

result perforce was a recommendation to modify N.J.R.E. 608 to align it more closely with 

its federal counterpart. See 2017 - 2019 REPORT OF THE SUPREME COURT 

COMMITTEE ON THE RULES OF EVIDENCE 6-16 (January 15, 2019) (attached hereto as 

Exhibit A) (hereinafter “Report”). The Report highlights Justice Albin’s opposition as well 

as the split of opinion amongst the Committee on whether to amend the Rule: “[t]he 

recommendation of the Majority Report of the Subcommittee for an amendment to Rule 608 

was approved narrowly by the Committee with 13 members in favor and 11 opposed.” Id. at 

13 (emphasis added). That is, notwithstanding strong opposition, the majority opinion 

prevailed and N.J.R.E. 608 was amended to its current form (effective July 1, 2020). See 

Notice to the Bar -- Evidence Rule Amendments - N.J.R.E. 530 (“Waiver of Privilege by 

Contract or Previous Disclosure: Limitations”): N.J.R.E. 608 (“Evidence of Character for 

Truthfulness and Evidence of a Prior False Accusation”): and Numerous Restyling 

Amendments, (July 1, 2020) (attached hereto as Exhibit B). Accordingly, it appears that the 

State’s position was considered (and rejected) before the amended N.J.R.E. 608 became 

effective.  
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POINT TWO 

 

N.J.R.E. 607 PERMITS EXTRINSIC EVIDENCE TO IMPEACH CREDIBILITY, 

WHICH MAY INCLUDE REFERENCES TO PRIOR ACTS. 

 

N.J.R.E. 607 permits a party wide latitude to impeach a witness’s credibility. See, 

e.g., State v. Furey, 128 N.J. Super. 12 (App. Div. 1974) (holding that defense counsel 

should be “afforded wide latitude in his cross-examination of a State’s witness in order to 

establish bias.”). Indeed, N.J.R.E. 607 is so broad that it “permits the introduction of 

extrinsic evidence affecting a witness’[s] credibility regardless of whether that evidence is 

relevant to any other issue in the case[,]” State v. Parker, 216 N.J. 408, 418 (2014) (emphasis 

added), as long as it may call into question a witness’s version of the facts, see Green v. N.J. 

Mfrs. Ins. Co., 160 N.J. 480, 495 (1999), including their potential for a biased recitation of 

those facts, see State v. Gorrell, 297 N.J. Super. 142, 149 (App. Div. 1996); see also N.J.R.E. 

611(b) (limiting cross-examination to the subject matter of the direct examination and matters 

affecting the witness’ credibility).  

N.J.R.E. 607 provides, in relevant part: 

(a)  For the purpose of attacking or supporting the credibility   

of a witness, any party, including the party calling the 

witness, may examine the witness and introduce extrinsic 

evidence relevant to the issue of credibility, subject to 

the exceptions in (a)(1) and (2).  

 

(1)  This provision is subject to Rules 405 and 608.  

 

(2)  The party calling a witness may not neutralize the  

witness’ testimony by a prior contradictory 

statement unless (i) the statement is in a form 

admissible under Rule 803(a)(1), or (ii) the court 

finds that the party calling the witness was 

surprised. 
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There are five generally acceptable modes of attack upon credibility of witnesses that are 

recognized:  (i) prior inconsistent statements, subject to N.J.R.E. 613(a)-(b)6;  (ii) partiality 

(or bias); (iii) defective character, subject to N.J.R.E. 608;  (iv) defective capacity of witness 

to observe, remember, or recount matters;  and (v) proof by others that material facts are 

otherwise than as testified to by witness under attack. State v. Silva, 131 N.J. 438, 444 

(1993). With these principles in mind, it should be clear that the State’s witnesses may be 

impeached through a variety of means, including but not limited to witnesses’ prior writings 

or acts to the extent they bear on credibility. 

The most direct form of impeachment is through the prior inconsistent statement of a 

witness. See N.J.R.E. 607; see also N.J.R.E. 613(a) and (b). In fact, it has long been New 

Jersey’s approach to witness impeachment (even pre-dating the current Rules of Evidence) 

that “prior inconsistent statements are freely admissible to impeach a witness.” Abramsky v. 

Felderbaum, 81 N.J. Super. 1, 10 (App. Div. 1963). In addition to inconsistent statements, 

examination as to bias provides a fertile ground for impeachment. As our Appellate Division 

noted in State v. Gorrell, 297 N.J. Super. at 149, where the trial court excluded defense efforts to 

impeach a State’s witness who had threatened to kill the defendant: 

A witness may be impeached by showing his bias—’bias’ being 

assumed here to be interchangeable with such terms as partiality, 

hostility, enmity, ill will, malice, and prejudice. Thus, it may be 

shown that witnesses for the prosecution had met to organize a 

mob to hang the defendant; that the witness had made threats 

against the defendant; that quarrels had taken place between the 

witness and the defendant; or that ill feeling existed between the 

witness and the defendant.  

 

[Citing 2 Wharton’s Criminal Evidence § 461 (13th ed. 1972) 

(footnotes omitted)(emphasis added).]  

 

 
6 It is important to note that impeachment under N.J.R.E. 613 permits use of extrinsic 

materials. See N.J.R.E. 613(b). 
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Applying these principles in Gorrell, the court held that the State’s witness could be impeached 

with that witness’s threat to kill the defendant. The court further reasoned: “if [the witness] was 

hostile enough toward defendant to want to kill him, that could reasonably have raised a doubt in 

the minds of the jurors about whether [the witness’s] testimony was truthful or whether it was 

fabricated to serve his hostility.” Id. at 148. The court added:  

A threat to kill, depending on the circumstances under which it was 

made and how it was expressed, could certainly be evidence that 

the person who uttered the threat felt extremely hostile toward the 

person whom he threatened. Common sense therefore strongly 

suggests that evidence of the threats should be admissible, not 

because the person who is alleged to have uttered them denies that 

he did so, but because the threats themselves may be strong 

evidence of the state of mind of the person who threatened and 

therefore may shed material light on the question whether his 

testimony should be believed. 

 

[Id. at 148-49 (emphasis added).] 

 

Accordingly, because the trial court improperly foreclosed the line of impeachment regarding the 

witness’s threats against the defendant, the Appellate Division reversed the matter and remanded 

it for new proceedings. See also State v. Maxwell, 50 N.J. Super. 298 (App. Div. 1958) (holding 

that it was reversible error for trial court to foreclose defendant from impeaching witness who 

had previously told third-party he was out to “get even” with the defendant). 

By way of further example, with respect to bias, evidence of an alleged assault on the 

defendant by the primary witness for the State – which is most certainly a specific instance 

of conduct – and the defendant’s complaint against witness made to federal authorities, 

constituted relevant evidence tending to show bias by witness against defendant, which 

should have been allowed in evidence. See State v. Smith, 101 N.J. Super. 10 (App. Div.), 

cert. den. 53 N.J. 577 (1968); see also State v. R.K., 220 N.J. 444, 459 (2015) (holding, in 

sex assault case against minor, that defense counsel should have been able to probe minor’s 
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mother about her knowledge that defendant was leaving her to demonstrate potential for 

bias); State v. Parsons, 341 N.J. Super. 448 (App. Div. 2001)(allowing defendant in drug 

case to cross-examine police officer with evidence that the officer was under investigation 

for drug offenses and may have a motivation to lie). 

It is the State’s burden to prove beyond a reasonable doubt that Mr. Barisone 

attempted to kill Ms. Kanarek. There are facts (and the absence of facts in the State’s case) 

that the Jury will hear, which may cause the Jury to believe that Ms. Kanarek’s version of 

events (and Goodwin’s version) on the day of the shooting are untrue and/or implausible. 

Indeed, the Jury may conclude that Mr. Barisone acted in self-defense that morning. The 

prior incidents between Ms. Kanarek and Mr. Barisone – including Mr. Barisone’s multiple 

efforts to obtain relief from law enforcement against Ms. Kanarek prior to the shooting – will 

demonstrate the likelihood that Ms. Kanarek and Mr. Goodwin (and Ms. Kanare’s father) 

harbored a bias against Mr. Barisone and their statements to law enforcement and/or trial 

testimony are borne of that bias and, in turn, untrue. State v. Gorrell, 297 N.J. Super. at 148-

49; State v. Smith, 101 N.J. Super. at 10.   

Moreover, if Ms. Kanarek made statements to third-parties – regardless of whether 

Mr. Barisone knew of their contents – and those statements conflict with statements she gave 

to law enforcement personnel, the impeachment statements (e.g. text messages, Facebook 

posts, etc.) are admissible under N.J.R.E. 607 and N.J.R.E. 613.  

Finally, if evidence exists that Ms. Kanarek, Mr. Goodwin, or Ms. Kanarek’s father 

had a motivation to lie about Mr. Barisone (for example a financial motivation), those 

motivations bear directly on the issue of bias even if the Court were to preclude their 

admission under N.J.R.E. 608 and N.J.R.E. 404. 
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POINT THREE 

 

N.J.R.E. 404(B) PERMITS EVIDENCE OF PRIOR BAD ACTS ON SEVERAL 

GROUNDS. 

 

 Subject to the limiting principles of N.J.R.E. 403, a witness’s prior acts are admissible 

to demonstrate “proof of motive, opportunity, intent, preparation, plan, knowledge, identity, 

or absence of mistake or accident when such matters are relevant to a material issue in 

dispute.” Mr. Barisone is on trial for the attempted murder of Ms. Kanarek. He has asserted 

both an insanity defense and a self-defense. Mr. Barisone’s insanity defense claims rely, in 

part, on a protracted series of events by Ms. Kanarek, Mr. Goodwin, and others, that quite 

literally contributed to and caused a “delusional disorder” in Mr. Barisone. See Report of 

Steven S. Simring, MD (at pp. 16-29) (dated August 17, 2020); see also Report of Charles S. 

Hasson, PhD (dated January 31, 2022). Of course, the State’s expert takes a contrary view of 

Mr. Barisone’s actions (going so far as to conclude that Mr. Barisone has “malingered” or 

lied). Stated differently, Mr. Barisone’s mental health is a material issue in dispute. There is 

significant evidence – including evidence provided by the State in Discovery – that Ms. 

Kanarek knew that she was, in lay terms, driving Mr. Barisone “crazy” and, moreover, that 

her plan was to destroy Barisone for financial and personal reasons. This material includes 

evidence that Ms. Kanarek was recording Mr. Barisone in his home, among other places (and 

lied about it to police) and then used that information to taunt Mr. Barisone . 7 

 

 

POINT FOUR 

 

 
7 Even if the Court concludes that this material is not admissible under N.J.R.E. 404(b), the 

State advised all three Counsel on this brief that it recognizes that the Jury will hear about 

this information pursuant to the argument at Point Four, supra. 
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SUBJECT TO AN APPROPRIATE LIMITING INSTRUCTION, N.J.R.E. 702, 

N.J.R.E. 703, AND CASE LAW,  PERMIT EXPERT TESTIMONY REGARDING THE 

TYPE OF MATERIAL THE STATE SEEKS TO EXCLUDE. 
 

  

All three experts in this case reviewed and relied upon various pre-incident acts (of 

Ms. Kanarek, Mr. Goodwin, and Mr. Barisone) in formulating their opinions. Accordingly, it 

is paramount that the experts are permitted to describe the materials they reviewed and how 

they influenced or supported their opinions.  

An expert who does not have a basis for, or does not describe the basis of his opinion, 

offers an inadmissible net opinion. The net opinion rule is a corollary of N.J.R.E.  703 that 

“forbids the admission into evidence of an expert’s conclusions that are not supported by 

factual evidence or other data.” Townsend v. Pierre, 221 N.J. 36, 53-54 (2015)(internal 

quotation and citation omitted). To avoid exclusion based on the net opinion doctrine, an 

expert must give the “why and wherefore that supports the opinion, rather than a mere 

conclusion.”  Id. at 54 (internal quotation and citation omitted). Cf. State v. King, 387 N.J. 

Super. 522, 549 (App. Div. 2006)(concluding that trial court’s improper curtailment of 

expert’s testimony about defendant’s out-of-court statements to expert regarding alleged 

confession would have rendered expert’s opinion an inadmissible “net opinion.”). The 

converse is also true: a properly qualified expert who offers the “why” and “how” of his 

opinion offers admissible expert opinion. See N.J.R.E. 702 and N.J.R.E. 703; see also State 

v. Torres, 183 N.J. 554, 567–68 (2005)(test for admissibility of expert testimony: (1) the 

intended testimony must concern a subject matter that is beyond the ken of the average juror; 

(2) the field testified to must be at a state of the art that an expert’s testimony could be 

sufficiently reliable; and (3) the witness must have sufficient expertise to offer the intended 

testimony).  
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In criminal cases a tension exists between a defendant’s right to remain silent (or not 

testify) and his ability to offer a psychiatric defense, which relies (in whole or in part) on the 

defendant’s out-of-court statements. However, this tension has been resolved in favor of a 

defendant and his right to offer an insanity defense through an expert while also remaining 

silent at trial. State v. Burris, 298 N.J. Super. 505 (App. Div. 1997). 

In an effort to strike the appropriate balance, courts have continuously held that 

hearsay statements upon which an expert relies are admissible, not for establishing the truth 

of their contents, but to apprise the jury of the basis of the opinion reached. State v. 

Humanik, 199 N.J. Super. 283, 305 (App. Div. 1985) (citing State v. Lucas, 30 N.J. at 79). 

The expert must have relied on the statements in formulating his opinion. State v. Burris, 298 

N.J. Super. at 512; see also State v. Lucas, 30 N.J. at 79. “The jury must be instructed that 

they cannot consider the statements for their truth.” State v. Granskie, 433 N.J. Super. 44, 58 

(App. Div. 2013). However, “if it further appears that the psychiatrist’s opinion hinges upon 

the truth of the matter asserted, rather than the fact that it was said, then the jury should be 

instructed that the probative value of the psychiatrist’s opinion will depend upon whether 

there is, from all the evidence in the case, independent proof of the statement made by the 

accused.” State v. Lucas, 30 N.J. at 79. 

Here, all three experts considered Mr. Barisone’s out-of-court statements; Ms. 

Kanarek’s out-of-court statements via her Facebook posts (as seen by Mr. Barisone); police 

reports; and various messages exchanged. Indeed, all three experts relied on these materials 

in their respective opinions. Accordingly, it remains paramount, both to Mr. Barisone’s case, 

the admissibility of the experts’ opinions, and to avoid confusing the Jury as to “why” the 

experts rendered their opinions, that the experts describe the materials they reviewed and 
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how/why those materials assisted in formulating their respective opinions. Of course, at a 

threshold level, the Court should provide a limiting instruction as to the purposes for which 

the Jury may consider the information. State v. Granskie, 433 N.J. Super. at 58. However, the 

State cannot omit this material – much of which references conduct by Ms. Kanarek – simply 

because they do not like the content of Ms. Kanarek’s postings and messages.  

In addition, the State’s expert issued a report that, in essence, concluded that Mr. 

Barisone is feigning (“malingering”) amnesia. As more fully set forth in Dr. Hassan’s report,  

the State’s expert performed a woefully deficient assessment of this issue and, moreover, Dr. 

Hassan will testify that the veracity of the Facebook posts – and the fact that Mr. Barisone 

actually reviewed the Facebook posts and had genuine reasons to believe the veraci ty of their 

contents – makes it less likely that Mr. Barisone is a “malingerer” (i.e. it is more likely that 

his delusional condition and amnesia were not malingered). If the Court does not allow this 

information in the case and/or limits testimony by the experts to the vaguest of references to 

conversations Mr. Barisone had, or that Mr. Barisone simply “reviewed Facebook posts of 

Ms. Kanarek,” the Jury will be left with a State’s expert – a licensed doctor – who is 

permitted to testify that Mr. Barisone is, in essence, a liar, while excluding the Defense’s 

ability to rebut that expert opinion. It is hard to envision a more prejudicial presentation of 

evidence against a defendant in a criminal case who may rely on an insanity defense. 8 

 

CONCLUSION 

 
8 For the Court’s reference, the August 17, 2020 Report of Dr. Steven S. Simring, MD, is 

attached hereto as Exhibit C. 

 

For the Court’s reference, the January 31, 2022 Report of Dr. Charles S. Hasson, Ph.D., is 

attached hereto as Exhibit D. 
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 The State’s Motion is not only premature, but also is unsupported by the Rules of 

Evidence and our case law. The vast majority of materials that Mr. Barisone intends to use 

(i.e., those materials the State seeks to exclude in their entirety) are admissible as 

impeachment material under N.J.R.E. 607 and/or N.J.R.E. 613 as inconsistent statements or 

to demonstrate a witness’s potential for bias – permitted uses our courts have continuously 

held should be interpreted in a broad manner for a defendant in a criminal matter.  

In addition, there remain other materials that are admissible under the amended 

N.J.R.E. 608 and/or N.J.R.E. 404(b).  

However, even if the Court excluded these materials under N.J.R.E. 607, N.J.R.E. 

608, N.J.R.E. 613, and/or N.J.R.E. 404(b), the principles of State v. Lucas, 30 N.J. at 79 and 

State v. Burris, 298 N.J. Super. at 512, as well as N.J.R.E. 702 and N.J.R.E. 703, permit use 

of much of the material subject to a limiting instruction. Stated differently, the expert 

witnesses who opine in this matter are permitted to disclose what they reviewed and how that 

material is relevant to their respective opinions. 
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